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The prospect of American Express {AMEX) participating in a MasterCard co-branding
progiam or other issuing arrangement presents a number of issues that, in the case of
Dean Witler, either were not encountered at all, or, in view of the court decision against
Visa. were determined not to averride the membership's compelling interest in a total
release from legal liability. The scope of these card competitors' activities, as well as the
contexts in which their co-branding proposals have arisen, differ significantly. While the
structure of the Dean Witter program can sarve as a template for American Express, we
should be prepared to address the key areas in which the board and the membership are
likety 1o distinguish between the two co-branding decisions:

text f -br in

What precedent, if any, was set by the approval of the NationsBank application to co-
brand with Dean Witter Discover (DWD)? | think the DWD precedent is *without a big
lawsuit, we refuse compelitors™ because:

The NationsBank/DWD co-branding program was appraved in the context
of setiling a lawsuit that exposed (at least U.S.) members-lo substantial
polential monetary damages. At issue in the DWD lawsuils is whether a
membership association may determine and control the composition of its
membership: MasterCard's position was thalt #, in its "sole judgment.”
determines membership eligibility and controls brand licensing. The Dean
Witter setllerent begged the question of controlling membership, but the
implication is that MasterCard allowed a competitor's co-branding
arrangement in consideration for the settlement. The NationsBank/DWD
co-branding program is widely viewed as the quid pro quo for DWD's
agreement not to pursue damages against members; the lesser evil {vs,
immediate membership for DWD); and a justifiable result given the
alternatives.
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Obviously the rationale behind the DWD decision does not apply (o0 AMEX.
The fact that DWD is already a co-branding partner does not seem to
provide a strong bass for a similar decision involving AMEX; nor does the
threat of potential litigation ty AMEX: the 10th Circuit dec:sion agamst
Visa and the amount of potentia: damages there wera precipitating factors
in our DWD co-branding decision; no analogy exists for AMEX. The
liability was real in tha case of DWD bul it is not with AMEX.

The "precedent” set by tne DWD resolution can be interpreted in two ways, but they
conflict:

MasterCard competitors will be accorded the same consideration as other enlities
nol eligible for membership through co-branding arrangements,
or,

MasterCard will vigorously resist card competitors and will not enter into ¢o-
branding arrangements with cirect ccmpetitors exgept in exchange for a uniguely
compeling benefit o the membership.

The way we choose to apply “precedent” -- by discriminating or not discriminating against
direct competitors--wili be interpreted as indicative of our conciusions about an
association’s right to determine ard control its membpership.

Scope of Activities

DWD operations are within the U.S.; AMEX's (TRS) scope is global and parallels that of
MasterCard: 70% U.8. and 30% cutside the U.S. From the point of view of the global
board in considering DWD, once the legal liability was contained within the U.S. region,
the non-U.S. members (and direciers) were insulated from the consequences of any
outcome--membership, co-branding, continued litigation, ate.

The AMEX situation will present the first instance i1 which non-U.S. directors wilt consider
an arrangement involving an in-market competitor. This may be mitigaled scmewhal if
the applications are confined to the U.8. Region, bul the agplications could invaive cther
regions more cirectly.

American Express Bank, Lid. {Ihe "international piatform for supporting the TRS
business globally') has formed "strategic alliances® with Banco Nacional de Mexico and
Banco Santander o deveiop and market new card products. (The directors from these
members could view the antic:pated arrangement as preempling or diminishing their
existing programs.) American Express Bank, Ltd. could be the applicant oulside the
U.S., orin the priority region not served by sirategic alliances, (i.e., Asia/Pacific), with a
co-branding program serving the purpose, for the time being, in the U.S.
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Leveling the Playing Fieid

To the extent that our own efforts and Visa's long-standing positioning against the
Amaerican Express card are viewed as having successfully dimin:shed AMEX's market
position. how wil we explain giving AMEX a hand when it's down? If AMEX were to
benefit from a MasterCard program, Visa and would claim that its significant investmant
in its positioning against AMEX had been severely undermined by the MasterCard action.
Dual members would be teid that their Visa programs had been impaired.

While many banks seem to be far less locused on AMEX as a competitor than Visa
because of their activities with American Express Travelers Cheques and ATM
acceptance of the American Express card, we should remember that these activities are
marginally prcfitable, commodity-esque fee opportunities, whereas the credit card
business--to cur value-oriented issuers--is core and highly diflerentiabia.

AMEX wanls distribution--an established mass market product and 8 mil'ion more
acceptancs locations {everywnere they want to be). We have “proprietary account
access' designed for telephone companies but ideal for co-branders who really want to
cross-sell their own card procucts and provide second o none acceptance at minimat
cost. At what point do we draw the line between payment services co-branders and non-
financiat co-branders?

Conclusion
Altachment I attempts to compare :ne DWD and AMEX situations in order to structure an et
AMEX rasult most consistent with the DWD outcome. CLess T
LT .
The "quid” is critical. Here are some possibie quids: - \ 0 h\
. AMEX buys cr co-brands our travelers cheque program "-\ t I_' 1r‘a 'i L
. MasterCard gets access to AMEX :ravel services offices and emergency’ N BELIE
card/cash replacement : __.{ LY
. MasterCard gels an exclusive with AMEX - Ry sonte oo ey _ ) 41/,
. BankOna pays a higher assessment on cards issued under the program ' . oot

- l ot
Distinguisting between competilor and non-competitor co-branding partners is important. *+ '

We need to avoid Ihe downside of duality. Divided loyatties lead to the uncontrollable
sharing of MasterCard's proprietary information with Visa. We must act to insulate
MasterCard from developing the same problem with compatitor co-branding parinars.
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Backgreund

MasterCard's Response to Afiliated
Bank's Membership Application

Competilive :ssucs Raised

Legal A sk

Conlext Surrounding Decision cn Co-
branding Program

ATTACHMENT |

Dean Witter Discover

Dean Wittar Discover
(OWD} sues Visa but rot
MasterCard:

DWD prevails against
Visa;

Visa cecision determined
¢ be relavant lo
MasterCard/OWD
situation;

MasterCard regotiatas
compromise

Heluse approval, bring and
delend lingation;

Deler decision indefindely

Compromise via co-
branding afler Yisa
L

Compelitor's activities
limited to U.S region

Injunctive aclion plus
threat of substantial
meonelary damages to J.S.
Regon members

Sertlement of ali OWD

claims v. MasterCard and
MasterCard maembers

Page 1

Amer{can Express

American Exprass (AMEX)
picks up with MasterCard
whera DWD left off, without
involving Visa

Just say "no " defend, f sued

Qutzome of Visa lihgaton 1s
irrelevar basis for delerring
AMEX decision

Compelitor's scope of aclivity
is global

is there a diference between
co-nranding with a compelitor
and co-branding wilh a non-
competitor?

Inganctive action; possibly
globally. ittle or no threat of
monetasy damages

" "Precedent” - a competilor

(DWD} already has a co-
branding program

or,
Obtain quid pre qug with
unique benefiis: entry fee?,
exclusivily? travelers check.
travel cHice deal?
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Limitations on Co-branding Program

¢ Issuer

*  Application

¢« HReceivables

= Marketing

MasterCard Board {ssues

D Witter Discover

Member having no
alt:kation with co-branding
pariner

Fited and processed by
issuing member

»50% issuar ownad

Use of DWD indicia
("Discover,” "Novus")
prohibited

Financial and competitive
impadt restrcled to U S,
direciors

Substantial effort (mgmi. &
board) invested over cna-
year+ in resisting issuance
by cirect competitor

Oulsice counsel served as

SAME

SAME

SAME

Use of AMEX indicia - Optima
(as brand). Centurion: name,
kogo. blue box . ete. prohibiled

May be impracticable 1o down-
grade Oplima from brand 1o
program name--would require
card reissvance. new graphics,
reroving POS s.gnage, elc.

Irmpact is glokal

Banco Santander, Bank
Nacional de Mexico hava “new
card” strategic alliances with
American Express Bank Ltd.

Risk of “saying na" seems
small

DWD counsel has conlict with

adviscr to board AMEX
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